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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 44/2018 

              I/C with T.S. 136/2018 

 

Present: Sri AbhijitSaikia, A.J.S. 

Wednesday, the 04th day of September, 2019. 

 

1. ABDUL HASHEM @ ABDUL HASHEN 

2. AZITUN NESSA 

   ………….   Petitioners 

Versus       

 

1. MOULANA ABU HANIF 

2. ROFIQUL ISLAM 

 …………   Opposite Parties 

3. LEGAL HEIRS OF LATE SOBUR UDDIN 

                                                                 …………  Pro Forma Opposite Parties 

 

 

    This case coming on for final hearing on 09/08/2019 in the presence of –  

Mr. A.S.M. Jahangir, Learned Advocate for the petitioners; and                                        

  Mr. R. Karim, Learned Advocate for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioners had sought a temporary injunction against the opposite 

parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. One Raj Bahadur Sk. @ Azbahar, who was the father of the petitioners and 

the grandfather of the Opposite Party No. 1, was the original Khatiandar of 3 

(Three) plots of land namely, one plot measuring 4 (Four) Kathas and 13 

(Thirteen)Lechas covered by the Dag no. 533, one plot of land measuring 2 

(Two) Kathas and 12 (Twelve) Lechas covered by Dag No. 335 and a plot of 

land measuring 2 (Two) Kathas and 6 (Six) Lechas covered by dag No. 645. 

All of these plots of lands were under the same Khatian No. 49 situated at 

revenue village Jhowdanga Part II. Barring landmeasuring 4 (Four) Kathas and 

13 (Thirteen) Lechas covered by the Dag no. 533and land measuring 1 (One) 

Katha and 4 (Four) Lechas in Dag No. 535, all the other remaining lands 

measuring 3 (Three) Kathas and 14 (Fourteen) Lechascovered by Dag Nos. 

645 and 535 under the same Khatian No. 49were made Khas, through an 

order of the Government vide DRQ22/63-64/319 dated 30-06-1969 and 

through the A.S.O.’s order vide no. MKC/69/584 dated 04-07-1969. The 

original Khatiandar Raj Bahar Sk. @ Azbahar died about 48 (Forty Eight) years 

back, leaving behind his two sons namely,Azizar Rahman and Abdul Hashem 

@ Abdul Hashenand a daughter namely, AzitunNessa.They have inherited the 

above stated Khatian’s land measuring 4 (Four) Kathas and 13 (Thirteen) 

Lechas covered by the Dag no. 533 and land measuring 1 (One) Katha and 4 

(Four) Lechas in Dag No. 535. The records of rights of the land have been 

corrected in their names by the A.S.O., Mankachar Circleon 16-05-1969.They 

became the joint owners, possessors and title holders of the land measuring 1 

(One) Katha and 4 (Four) Lechas in Dag No. 535. Subsequently, this plot was 

recorded in MyadiPatta No. 59, Dag no. 535/488(New) at Revenue Village 

Jhowdanga Part II.This plot is the suit land. The petitioners and their 
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brotherAzizar Rahman have been peacefully possessing their respective shares 

since last 48 (Forty Eight) years,after an amicable settlement of their shares 

as per provision of Mohammedan law of inheritance. The share of petitioner 

No. 1, measuring 9.6 Lechas fell on the southern part of the suit landwhile the 

share of Azizar Rahman(the father of the opposite party No. 1)measuring 9.6 

Lechas fell on the northern part.The share of the petitioner No. 2 measuring 

4.8 Lechas fell in the middle of the two brothers. The petitioner Nos. 1 and 2 

have been have been possessing their respective shares of land by 

cultivatingVegetables whereas the father of the O.P. had been possessing his 

share by constructing dwelling houses on it.The petitioner No. 1 had another 

plot of land measuring 7 (Seven) Lechas, covered by Dag Nos. 534/489 in 

MyadiPatta No. 607, situated at Revenue Village Jhowdanga Part II in the 

Mankachar Circle.Out of this plot,Sobur Uddin (since deceased) had purchased 

land measuring 4.75 Lechasfrom the petitioner No. 1, by executing a 

registered Sale Deed dated 20-10-1978. After the death of Sobur Uddin, his 

legal heirs i.e. the pro forma opposite parties sold this plot to the petitioner 

No. 1 vide Registered Sale Deed No. 1029/1995 dated 31-08-1995. After 

correction of a bonafide mistake in the land record, the said land was included 

in actual Dag No. 534.As such, the total land measuring 7 (Seven) Lechas 

have been in possession of the petitioner No. 1, where he has constructed 

dwelling houses. This plot is adjacent to and located on the southern part of 

suit land.In the year of 2015,Azizar Rahman died, leaving behind his only son 

i.e. the O.P. No. 1.Vide the Mutation Case No. 283/18, the O.P. No. 1 inserted 

his name in place of his father as through the A.S.O.’s order dated 01-06-

2018.Accordingly, the records of rights in respect of the share of Late Azizar 

Rahman were corrected in the name of O.P. No. 1.Hehas been living therefor 

the last 3 (Three) years, along with his family members.On 20-05-2018,the 

O.P. No. 1 in conspiracy with O.P. No. 2, forcibly encroached upon the land of 

petitioners and dispossessed the petitioners from their entire respective shares 

of land, taking advantage of the absence of the petitioners at the 

time.Further,the O.P. No. 1 put the O.P. No. 2 into the possession of the 

entire suit land,without any lawful authority.dismentalling the kacha house of 

the opp. Party no. 1 from his respective share of land.On 25-05-2018, the 

petitioners asked the O.P. No. 1 to vacate the suit land by removing the 

housetherein but he declined to do so and also threatened the petitioners with 
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dire consequences. The O.P. No. 1 is now preparing to execute a registered 

Sale deed in favour of the O.P. No. 2, in respect of the entire suit land.The 

O.P. No. 2 has also stocked materials on the nearby side of the suit land and 

has been declaring that he would construct Pucca building/structure over the 

suit land.Any formal partition is yet to be effected amongst the petitioners and 

the O.P. No. 1. Hence, the case. 

 

4. Theopposite partiesNo. 1 and 2 enteredappearancein the case afterproper 

service of notices upon them. In due course of time, they submitted their 

written objection against the petition. In their objection, the opposite parties 

stated that the petition is not maintainable in law or in form. They denied the 

veracity of the averments in the petition. They asserted that after the death of 

Raj Bahadur Sk. @ Azbahar, his legal heirs i.e. the petitioners and Azizar 

Rahman had amicably partitioned their shares amongst themselves. As per the 

family partition, 4 (Four) Kathas and 13 (Thirteen) Lechas in Dag No. 533 fell 

into the share of Azizar Rahman, After the death of Azizar Rahman, the O.P. 

No. 1 had entered his name in the record of rights, in place of his deceased 

father. Subsequently, this plot was sold to the O.P. No. 2 along with delivery 

of possession thereof.Thereafter, the O.P. No. 2 constructed his dwelling 

house over the plot where he lives with his family. The petitioners are not 

entitled to any relief of temporary injunction as has been prayed.All the 

necessary ingredients for the grant of temporary injunction are against the 

petitioner. The injunction petition does not have any merit and is liable to be 

dismissed. 

 

5. The pro forma opposite parties failed to contest the case inspite of proper 

service of Notices upon them. Hence, the case was heard ex-parte against 

them. 

 

6. I have heard the arguments put forward by the learned counsels forthe 

petitionersand the opposite parties. I have gone through the Case Record 

thoroughly.  

 

7. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 
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without any material evidence from either side to substantiate their respective 

claims. The petitioners have claimed ownership over the suit land on the 

strength of their inheritance of the ancestral property. The petitioners had 

stated that the opposite party No. 1 had forcefully encroached the suit land 

even though he has no right, title and interests over the same. Thereafter, the 

opposite party No. 1 settled the opposite party No. 2 over the suit 

land.Further, the opposite party No. 1 is trying to execute a registered Sale 

Deed in respect of the suit land thereby permanently transferring the same to 

the opposite party No. 2. On the other hand, the opposite parties have also 

claimed ownership over the suit land with an assertion that the opposite party 

No. 1 has inherited the plot from his father, who derived the sameafter an 

amicable partition with the other legal heirs i.e. the petitioners. Further, they 

claim that the opposite party No. 2 had purchased the suit land from the 

opposite party No. 1 and has been residing there by constructing a dwelling 

house thereon. Now, the scrutiny and appreciation of the evidence of the two 

sides is a matter confined to the realms of the original suit. Hence, the final 

rights and liabilities of the parties can only be determined in the main suit 

after a rigorous analysis of all the evidence on record. In this proceeding, one 

is merely concerned as to whether the petitioners have made out a case for 

grant of a temporary relief of injunction against the opposite parties, that is 

whether the opposite parties should be restrained from performing certain 

acts, or not.  

 

8. Section 52 of the Transfer of Property Act, 1882 mandates that during the 

pendency of any suit or proceeding, in which right to immovable property is 

directly and specifically in question, the property cannot be transferred or 

otherwise dealt with by any party so as to affect the rights of any other party 

except under the authority of the court. Also, it is an undisputed fact in law 

that an undivided joint estate cannot be transferred without the consent of all 

the joint owners. As the petitioners have asserted a right over the suit land 

which is yet to be finally decided in the main suit, any change in the Status 

Quo regarding the present title or topography of the suit land will adversely 

affect the rights of the parties and can have the effect of nullifying an 

adjudication of this court.  
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9. In view of the above discussion, it is hereby directed that both the sides to 

this petition will maintain a Status Quo as regards the current title, Status, 

possession and topography of the suit land, with effect from the date of this 

order till disposal of the main suit. Moreover, both the sides are debarred from 

alienating the suit land in any manner, with effect from the date of this order 

till disposal of the main suit.  

 

10. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 04thday of September, 

2019 at Hatsingimari, Dhubri.  

 

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 44/2018 

 

 

04.09.2019 

 

Both sides are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, it is directed 

thatboth the sides to this application will maintain a Status Quo as regards 

the current title, Status, possession and topography of the suit land, with 

effect from the date of this order till disposal of the main suit. Moreover, 

both the sides are debarred from alienating the suit land in any manner, 

with effect from the date of this order till disposal of the main suit.  

Misc. Case is disposed off accordingly. 
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